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QUESTIONS 


I 


Whether the stopping of the appellant for the purpose of determi- 


ning the contents of a laundry or cleaning bag that he carried 


constituted an arrest without probable cause. 


LE 
Whether a pistol and shotgun seized fror: the appellant were the 
products of an illegal arrest and illegal search and seizure and 


therefore inadi issible in evidence against hin, 


JURISDICTIONAL STATEMENT 


STATEMENT OF CASE--------------------------------------- 4 


STATUTE AND RULES INVOLVED 
STATEMENT OF POMTNITS 
SUMMARY OF ARGUMENT 


ARGUMENT 

x WHEN A POLICE OFFICER OBSERVES A PERSON CARRY- 
ING A BAG ON HIS SHOULDER IIT A "MILITARY KANN- 
BR," CALLS HIM OVER TO 4 SCOUT CAR, THEN ae 
THE SCOUT CAR, ADVANCES TOWARD THE PERSON, STO 
HIM AND DEMANDS TO KNOW THE CONTENTS OF THE 
BAG AND THE PERSON COMPLIES BY STOPPING AND 
ANSWERING QUESTIONS, AN ARREST HAS OCCURRED 
BASED SOLELY UPON SUSPICION, AND THE FACT THAT 
THE OFFICER SUBSEQUENTLY SEZS WHAT APPEARS TO | 
BE A GUN THROUGH A SMALL OPENING IN THE BAG 


IS IRRELEVENT TO THE ISSUE OF FROBABLE CAUSE--+-- 8 


WHEI] THE ARREST OF A PERSON WAS BASED 
SOLELY ON SUSPICION, 4 PISTOL AND SHOT 

GUN SEIZED FROM HIS PERSON WERE OBTAINED BY 
AN ILLEGAL SRREST AND ILLEGAL SEARCH AND 
SEIZURE, AND WERE THEREFORE, INADMISSIBLE 
IN EVIDENCE AGAINST HIM----------ee-ee--------- 


CONCLUS ION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction in the 

| 

Court below. Appellant was tried on a two count indictment of 


carrying a dangerous weapon and possession of a prohibited weapon, 


in violation of Title 22, District of Colurbia Code, Section 3204 
| 


and 3214(a); that the jury on March 14, 1967, returned ai verdict 
| 
of guilty as to both Courts of the indictment. Appellant, Paul 
| 
T. Hansborough, was sentenced to serve 2 to 6 years on Count I of 


the Indictment and 2 to 6 years on Court II of the Indictnent, 


both sentences t> run concurrently. wsppellant was granted ieave 
to proceed on appeal without pre-payr:ent of cost and his Appeal 


was duly noted. This being a final order of the United States 


District Court for the District of Columbia, jurisdiction is 


vested in this Court, 


STATEMENT OF THE CASE 

The Appellant, Pavl T. Hansborough, was charged in a two 
count indictment with having carried on or about his person, a 
pistol without a license and with having in his possession a 
sawed-off shotgun in violation of Title 22, of the District of 
Columbia Code, 1961 Edition, Section 3204 and Section 3214(a), 
which charges were set forth in counts one and two of the indict- 
ment respectively. 

The Appellant was arraigned on January 13, 1967, and entered 
a plea of "not guilty". On March 3, 1967, the Appellant filed a 
motion to suppress as evidence a shotgun and pistol taken fron. 
his person. Said motion was denied by the Honorable Aubrey &. 
Robinson on March 13, 1967, and trial of the cause began on the 
same day. 

A verdict of guilty was returned against the Appellant on 
March 14, 1967. A xotion for Judgment of Acquittal or in the 
Alternative for a New Trial was filed by the Appellant on March 


21, 1967, and denied by the trial court. Appellant was sentenced 


to two (2) to six (6) years for carrying a dangerous weapon and 
two (2) to six (6) years for possession of a prohibited weapon, 
| 


both sentences to run concurrently. Judgment and cormittnent were 


| 
filed, and it is fro. the judgment that the Appellant appeals. 


(Original Recor¢) 


FACTS 


| 
Two officers of the Metropolitan Police Departtent, Lewis R. 


| 
Warris and John T. O'Brien, were proceding east ina poli¢e cruiser 


in the 900 block of T Street, N. W., District of Columbia} on 
December 1, 1966 at approximately 8:30 4. ™. (tr. 6). Officer Jonn 


T. O'Brien was the dxiver (tr. 6). The policemen drove east on = 


Street, N. W. (tr. 7). The police officers first observed the 


Appellant, Paul T. Hansborough, as he walked west on the south 


side of T Street, N. W. when he was approximately 35 feet| from then 
| 


(tr. 6 and 9). The Appellant was carrying a black bag over his 


right shoulder Like: 2 soldier with a rifle (tr. 8). The police 
officers had no knowledge that the appellant was violating a law 
when they first saw hiz, nor did they «now hin (tr. 8). The police 
officers decided to investigate to see if the appellant had a gun 
(tr. 7 and 49). Officer Lewis R. Harris, the paeeansee  ealitied to 
| 
the Appellant and stopped hin (tr. 9 and 1l). The Appellant 
stopped inmediately as Officer Lewis R. Harris, who had left the 


car, advanced toward hin (tr. 25). Officer Lewis R. Hartis was 


then approximately 8 or 9 feet from the Appellant (tr. 11). The 
| 
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officer hac no knowledge that the Appellant was violating any laws 


(tr. 11). Officer Lewis R. Harris asked the Appellant what was in 


the bag (tr. 11). The Appellant answered that the bag contained 
pool sticks (tr. 13. Officer Lewis R. Harris asked to see what was 
through a little plastic transparent 
bag and saw what appeared to be the barrel and 
stock o£ a gun (tr. 13). Officer Lewis R. Harris had not 
noticed anything in the bag prior to the time that he asked 
Appellant the second itime to see what was in the bag (tr. 14). 
Officer Lewis R. Harris was then given the bag and by pulling down 
the zipper found that it contained a sawed off shotgun (tr. 16). 
The Appellant was placed under arrest, taken to the Second Precinct, 
szgarched, and a rausér pistol was found on his person which was 
This pistol had not been seen at the time of the search 


of the bag (tr. 16 and 17). 


STATUTES AND RULES INVOLVED 


Title 23, : 2c. 306, Provides in pertinent part: 


(2) Arrests without a warrant, ana searches of the |person 
and seizures pursuant thereto, may be made for |viola- 
tion of any section listed in subsection (b), by police 
officers, as in the case of a felony, upon provable 
cause that the person arrested is violating the section 


involveeé at the tine of the arrest. 


Subsection (a) shall apply with respect to section 
22-3601 (possession of iiiplenents of crire), sections 
22-3203, 22-3204, and 22-5214, providing for the control 
of dangerous weapons in the District... + | 

Title 4, D. C. Code, Sec. 140 provided: 
| 
The several me.bers of the police force shall have 
power ané authority to iziediately arrest, without 
warrant, and to take into custody any person who shall 
comit, or threaten or atterpt to coumit, in the 
presence of such meizber, oF within his view, ahy odreach 
o£ the peace or offense directly prohibited by|/ Act of 
Congress, or any law or ordinance in force in the 
District. 


United States Constitution, Fourth Arend ent: 


The right of the people to be sacure in their vague 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not ve violated, 


STATEMENT OF POINTS 


Launery or Cloaning Bag that He Carried 
Constituteé an Arrest! Without Probable Cause. (With respect to 
Point I, Arp 


the following pages 


of the Reporter's Transcript: 


anc Pistol Seized from the Defendant were 


Therefore, Ina 


fropellant ¢: 


SUMMARY OF ARGUMENT 


The fact that a person carried a bag on his shoulder i 
Military" manner is too aibiguous to show probable cause | 
is carrying a concealed weapon, and the police officer adjitted 


this in the Court bclow. when the police officer called the 


Appellant over t> his car, then loft his car, advanced toward 


the Appellant, stopped hin, and demanded to know the contents of 
the bag carried by the Appellant, the Appellant had been placed 
under arrest because he submitted to this exercise of power over 
hir. And the fact that the police officer subsequently saw what 


appeared to be the barrel cf a gun through a st.all opening in the 
| 


bag was irrelevant to the issue of Probable Cause since the arrest 
| 


was complete before the officer saw the barrel of the gun 


POINT II 
| 
Since the arrest of the Appellant was based solely upon su- 


spicion, the arrest was illegal, and the seizure of a shotgun and 
| 


a pistol fron his person were the products of an illegal arrest 


and illegal search and seizure, 


ARGUMENT 
POINT I 


THE STOPPING OF THE DEFENDANT FOR THE PURPOSE 
OF DETSRIINING THE CONTSINTS OF 4 LAUNDRY OR 
CLEAITING BAG THAT HE CARRIED CONSTITUTED Sil 


ARREST WITHOUT PROSABLE CAUSE. 


-sint I, Appellant Desires The Csurt 
owing Pages Of The Reperter's Tran- 
13 inclusive.) 


hay make an arrest without a warrant when a 
as sufficient facts 
establish probable c 
the defendant committed it or that a crine 
being committed. Carroll v. United 
zd. 543 (1925). 
Henry v. United States, 361 U. S. 98 
(1960) occurs 2 i ice offi interrupts the freedou of 
moverent of a pect a i i i n.ovenent. 
Sithough the goverment conceded in thi Se an arrest hac 
occurree when FBI figents steopredc th 
Douglass, writing for; the rajority of the Court, stated, "that in 
sur view of the facts of this particular case, when the officers 
interrupted the two nen and restrainec their liberty 3f rover.cnt, 
the arrest for the purpose of this case, was corplete." 
The Fourth Amendment Standard that no arrest can be 
except upon prabable cause prevents pllice officers fron 


a suspect for questioning merely upon suspicion. Bowling v. 
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United States, 122 U. S. App. D. C. 25, 350 F. 2a 1002 (1965), 
and submission to restrai 
the criteri €f an arrest. 
This Court nas on secasion attermptec to Gistinquish 
that situation wheres 
sbable cause. (e.g. Green v.- a States, 


: ; 4 
D. Cc. 23, (1958) where the officers were conducting 
| 


an investigation vf the narcotic trade in the District jf Columbia 


and stopped Green and Palmer after having recrgnized Palmer as a 


narcotic felon as cistinquishec fro. Sowling v. United States, 


supra, where the officers stopped the appellant upon mere 
ane had no "probable cause" whatever to 

Although cases such as White v. Unitec 
(D. C. Ct. App. 


23 (1958) anc Browniv. Unitec State 


°° 


we 


holding that police interrogation without the elerent of detention 


¥ 


does not constitute an arrest, th cases when analyzed cannot be 
| 
construed as establishing the general right of the poli 


suspects, even momentarily, for investigation of conduct which the 


police believes to be suspicious, To s> interpret would render 
| 


such cases requgnant to the Fourth Anencnent standard that no 


| 
arrest can be t.ace except upon probable cause to believe th a 
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crire has been cornmittecd and the person arrested committed it. 
The actual restraint! and detention cf the rerson of the defendant 


whether physical or :sychological anc his submission ts the custody 


officer has been adoptec as an arrest not only by the Suoreme 


Court in Miran Axi E . U. S. 436, at 477 (1966) and H 


this Court in Judd v. Unitec 
(1951). When an 


cen significantly 


to stop anc respond ts the questions put to hin. The stopping and 
questioning of hin constitutes custody by the officer, if no rore 
than “custodial interrogation" which is restraint. To say that 
n> arrest occurs would give the officers a "carte blanche"™ to 
indiscriminately sto, question ane search all rersons offensive 
to police officers. list only does this undercut the rationale of 

anda, but woulé require the abancomient of his right to remain 
silent in the face of a suspicious officer's demand for an expla- 
nation of his action. Deceptive labeling cannot make an uncon- 
stitutional practice constitutional. Moreover, the right to stop 
and inquire woule become practically unlirited inasmuch as 
whether an officer reasonably suspects that someone is committing 
or has committed a felony necessarily depends upon te. a large 


extent the subjective operation of the mind of the officer. 
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Even this Court has held that a temporary stopping and inquir- 
ing of a person by the police for questioning will constitute an 
arrest if the person detained understancs that he is under arrest 
and submits as result of the power exertec over hi... Kelly Vv. 


| 
Unitec States, . Lop. D. C. 396, 298 F, 2d 310 (1961). 


An arrest will os 2 } opred i inquired 

ably concludes frou the officer's actions the he is bei 

even if the officer had no actual intent to place 
rest at the time. In order for 


necessary for there to be an application of actua force 


touching of the body, or physical restraint which may be! visible 


. | 

£ the person arrested understancs 
tower of the one arresting and subnits 

Kelly v. United States, s 


| 
ec States, 89 U. S. App. D. C. 64, 190 F. 2d 649 
| 
| 


In Kelly v. Unitec States, supra, the cefendant, a Iprevisus- 


ly convicted felon was approached by two policemen eeeie sitting 
at the counter of a restaurant next to a xnown prostitut 
1:50 A. M. The policer yed their Dadges anc told 
| 
cefencant to core sutsice because they ¥ e talk tz his... 
| 


Once outside tefencant was asked routine questions |which he 


| 
nroceded t> answer. The dcefencant finally acnuittec that he had 


marijuana on his >,erson, and the police Norrested" hin. 
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The Court concludcec 
of the cefendant Pp : wirlete v, 1 the police 
"That the appel- 
uncerstood can hardly be 
left the restraurant with 2 officer leading the 
ay anc the other alongsi: oy behind the s2éllant." Supra, at 
98. Moreover, a person's reaction to an temptec exercise of 
power over him is to be jucg l light cof his individual 
backgrounc. Consequently, a convicted felon as opposed to one 
is not may be ::0re concusive to a feeling of restraint tha 
one who is not when a molice officer attenmts to exert authority 
Ibic. 
4&n analysis the in this case Cemonstrates clearly 
that the appellant i 2steac abe of the Metropolitan 
Police Department whb wanted to investigate concuct which they 


3. > be suspicicus but who cic not possess sufficient facts 


> have probable cause to i ‘ c appellant was conmit- 


ting a crime. Slice officer was suspicious of the appellant's 
conecuct when they first saw hin, Sut the conduct was too ambiguzus 
to give rise t» probdable cause t2 belicve that the 
officers first saw the appellant appro- 
then carrying a black bag over his 
The imprint of the gun cic not show through the bag. 


iy 


The only thing which indicated that the black bag i.ight contain 
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gun was that the appellant carried it "as if he hac a sieic, 
a soldier would be marching with a rifle on his shoulder." 

The police officers adi.itted in the Court below that 
were only suspicious that the appellant wight be committi 
crime. The following excerpts fron the transcript of the 


of Officer Harris reveal this clearly: 


Q. Now, when you first saw hin, sir, did he at that, time, 


| 
| 
other than the manner in which he was walking, was he 


at that time violating or breaching the peace, sir? (tr. 5) 


No. | 


Now, when you first saw hin, sir, was he doing anything 
| 


to your knowledge at that tine in violation of any laws 


in and about the District of Columbia, to your knowledge? 
(tr. 8) 
No. 

Did there come a tine, then, officer, when either you 


or your partner called hin over to the automobile? (t¥a.°9') 


Then did there cone a time prior to the time tha 
called him over to the automobile that you got 9 
the autorobile? (tr. 10) 
That is correct. 

Now, when you got out and stopped, did Paul Hansborough 


continue to walk toward you, sir? (tr. 10) 
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That is correct. 

Now at that time, sir, how far was he from you? (tr. 10) 
I would say in the neighborhood of eight or nine feet. 
Now at that time, that is, when he was some eight or 

nine feet oat: you, sir, dic you have any knowledge at 
that tine that he x violating any law of the District 
of Columbia? (Tr. 11) 

A. I Gid not. 

it is evident fror the foregoing excerpts from the transcript 
that the police officers were operating merely 2n suspicion when 
they first accosted the appellant for there were no facts available 
to ther. from which they could reasonably infer probable cause to 
believe that the appellant was conmitting a crime. The fact that 

was carried in a "military tanner" was too anbiguous a 
premise to give rise to a reasonable inference as to the identity 
2£f the contents sf the bag. 

Moreover, it is irespectfully submitted that the appellant was 
placed under arrest before the police officers had sufficient 
facts fro. which they could infer probable cau 2 was Con- 
nitting a crime. The Rule followed in this jurisdiction is that 
a terporary detention for questioning will constitute an arrest 


if the person detained "understands that he is in the power of the 


one arresting and subrits in consequence." Kelly v. United States, 


111 U. S. App. D. C. 398, 298 F. 2d 312 (1961). Moreover, the 
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| 
United States Court of Appeals stated in the Kelly case that a 
| 


person's reaction to his detention nust be judged in light of his 
individual background. Consequently, a person who has had pre- 
vious experience with the law may be more susceptible to an athnos-= 
phere of restraint causec by cven a temporary police Getention. 

It is respectfully submitted that an analysis of the! facts in 
this case will show that the appellant was placed under alecee 
before the officer had probable cause to believe that he was con- 
mitting a crime. This point can be illustrated by the following 


excerpts from the transcript: | 
Q. Now, did there, sir, come a time when the aepanenise 
pulled abreast of Paul Hansborough? (tr. 9) | 
we pulled slightly to the curb, approximately four feet 


fror the south curb, and at this time Paul was alpproxi- 


mately five feet in front of the vehicle walking west at 


the time we stopped. | 
Dic there come a time, then, officer, when either you or 
your partner called hin (the appellant) over er 
automodile? (tr. 9) 

Yes, sir. 

And who so called him sir? 
I did, sir? 


And how far was Paul Hansborough at the time that you 


called him over to the automobile? (tr. 9) 
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At the time |I called Paul Hansborough over to the 
automobile, I was standing beside him, 

Then did there cone a time prior to the time that you 
called him over to the automobile that you got out of 
the automobile? (tr. 10) 

That is correct. 

Then after getting out of the automobile, sir, did you 
walk in the direction in which Pauli Hansborough was 
coning? (tr. 10) 


I did. 


Mow at that tine, sir, how far was he from you? (tr. 10) 


I would say in the neighborhood of eight or nine feet. 
Now at that: time, ti is, when he was some eight or nine 
feet fror. you, six, did you have any knowledge at that 
time that he was violating any law of the District of 
Columbia. (tr. 11) 

I did not. 

Now, there cone a time, didn't there, sir, when you 
stopped hin? (tr. 11) 

That is correct. 

Yes. And when you stopped hi:, sir, did you have a 
warrant for his arrest? (tr. 11) 

I did not. 


And did there come a tine, sir, when you inquired of 


him as to what, if anything, he had in the black 
(tx. 11) 

That is correct, sir. 
Did Paul Hansborough answer you, officer? (tr. 12) 

His answer was that he had several pool sticks in the bag. 
Mow, dic there, sir, come a time after having received 
that answer that you made a request of hin. (tr. 12) 

That is correct. 


And what request, sir, if any, did you make? 


"Do you mind if I see the bag?" Just prior to this, when 
‘ Pp » Waen 
i 


he stated there were pool sticks in the bag, there was a 
little transparent window that you could see, not the 
stock, but the barrel and the side stock of the |rifle, 

of what appeared to be a shotgun. Then I asked/hin, 

"Do you mind if I see it?" (tr. 13) (Gaaseecers supplied 
to emphasize time sequence of events prior to seeing 
stock of barrel of gun) 
Now, at the time that he first answered you, sir, after 
you had stopped him, you had not been able to see what 
was in the bag? (tr. 13) 
This is correct. 

COURT: What is correct? 
WITNESS: That after I asked Mr. Hansborough what was in 
the bag, I at the same time had noticed the stick. 
| 
| 
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COURT: But Mr. Burton's question to you then, Mr. Harris, 


was, had you seen anything in the bag prior to that time? 


spectfully submitted that the foregoing excerpts from 

the transcript show clearly that the appellant was arrested terely 
upon suspicion. The following acts of the police officer consti- 
tute an exercise of power over the appellant: The police officer 
called the appellant over to his car, then got out of his car, 
advanced towards the appellant, stopped the appellant, and demanded 
to know the contents of the bag carricd by the appellant. The 
officer admitted in the Court below that he had no knowledge that 
the appellant was committing a crime up to this point. That the 
appellant submittec to this exercise of force over him is evidenced 
clearly by untrue and evasive answer answer to the inquires put to 
hans 

It is submitted) that had the appellant not succumbed to this 
exercise of dominioni over hin, he would not have stopped when 


told to do so, nor would he have answered questions put to hin. 


Under the rule laid down in the Kelly case, supra, the arrest at 


this point was complete. Any subsequent facts which the police 
officer acquired was irrelevant to the issue of probable cause. 
Officer Harris testified that he saw the "barrel and the side 
stock of what appeared to be a shot gun through a little plastic 


transparent window, and he then demanded the bag. Although it is 
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arguable at this point that the police officer had probable cause 
| 


| 
to believe that the appellant was cormritting a crime, the ;appellant 


does not concede that probable cause existed at this time, The 


| 
appellant's position is that Officer Harris! seeing the barrel and 


the side stock of what appeared to be a shotgun through a) "little 
| 


plastic transparent stindow!' was irrelevent to issue of probable 


cause because the arrest was already complete at this point. 
| 
Further, it should be borne in mind that the authorization 


to the police to arrest a suspect like that of a search of him on 
| 


| 
| 
a reasonable suspicion of their own intuition is in sharp, conflict 


| 

with the Fourth Amendment protection against such as heretofore 
| 

defined by the Courts and that the Courts have repeatedly held 


| 
that the police may not arrest upon mere suspicion. Mallory v. 


United States, 354 U. S. 449 at 454 (1957), as they did when 
| 


they stopped the appellant herein. 


POINT II 


THE SHOTGUN AND PISTOL SEIZED FROM THE 
DEFENDANT WERE PRODUCTS OF AN ILLEGAL ARREST 
AND ILLEGAL SEARCH Ai!ID SEIZURE AND THEREFORE, 
INADMISSIBLE AS EVIDENCE 


(with Respect To Point II, Appellant Desires The Court 
To Read The Following Pages Of The Reporter's Tran-| 
script: Tr. 16 - 17 Inclusive) 
It is respectfully submitted that if the Court adopts the 


position urged by the appellant in Point I, it necessarily follows 


that the shotgun taken fror the appellant was the product of an 
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illegal search anc seizure and, therefore, inadmissible in evidence. 


A fundamental principle of the law of search and seizure is that 

ence obtained during an illegal arrest is inadmissible. 
Silverthorne Lumber Co. United States, 251 U. S. 385 (1920); 
McDonald v. Unite : (1948); Mallory V. United 
States, 354 U. S. 449 (1957) 20 United States, 104 U. S. 
App. D. C. 368, 262 F. 2d 465 (1958). 

This Court stated in Bynum v. United States, supra at 104 
U. S. App. D. C. 370, 

n these situations it is deemed a ratter of overriding 
concern that effective sanctions be imposed against illegal 
arrest and detention and the risks of overreaching inherent 
in such action. Even though highly probative and seeringly 
trustworthy evidence is excluded in the process, this loss 
is thought tc be more than counter-balanced by the salutary 
effect of a forth night and cor.prehensive rule that illegal 
detention shall yicld the prosecution no evidention advant- 
age in building a case against the accused. 

Moreover, the subsequent search of the defendant's person 
that disclosed a pistol was the product cf the preceding illegal 
arrest and illegal search and seizure. In order to determine 
whether evidence is tainted by a preceding illegal arrest "the 
apt question in such a case is whether, granting establishment of 


the primary illegality, the evidence to which instant objection 
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is made has been come at by exploitation of that illegality or 
| 


instead by means sufficiently distinguishable to be purged of the 


primary taint." Wong Sun v. United States, 86 S. Ct. 
(1963). See also Silverthorne Lumber Co. v. United States, 251 


| 

U. S. 385 (1919); Mallory v. United States, 354 U. S. 447 | (1957); 
| 

| 


Bynum v. United States, . 1 App. D. C. 368 (1958) and 


Jackson v. United States, 106 U. S. App. D. C. 395 (1959), 


| 
Appellant submits that the seizure of the pistol from his 


person occurred as a direct result of the preceding arrest and 


seizure of the shot gun fror. his person. Consequently, the pistol 
was rendered inadmissible against the defendamt because o 


preceding illegal arrest andé illegal search and seizure. 


CONCLUS ION 
In conclusion, this Court should, in view of the foregoing, 
reverse the judgment below and cause judgi.ent to be enter 


therein for appellant. 


Melvin ™. Burton, 
Court Appointed Attorney 
For The Appellant | 
2000 Sth Street, N., W. 

Washington, D. C. (20001 
DEcatur 2-7600 | 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,079 


PAUL T. HANSBOROUGH, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of conviction for 
the erimes of carrying a dangerous weapon in violation 
of 22 D.C. Code $3204 and possession of a prohibited 
weapon in violation of 22 D.C. Code § 3214(a). Appel- 
lant, having been tried before a jury and found guilty, 
was sentenced by United States District Judge Aubrey 
E. Robinson, Jr., to a term of two (2) to six (6) years 
for each offense, the sentences to run concurrently. Dur- 
ing the course of appellant’s trial, the Government intro- 
duced in evidence a sawed-off shotgun and a .32 caliber 
automatic Mauser pistol which were found in appellant’s 


(1) 


2 


possession when appellant was apprehended by the police. 
Appellant contended below and argues here that these 
items were seized pursuant to an unlawful arrest and 
search. The circumstances which led to appellant’s arrest 
and formed the basis for the officer’s search are not 
complex. 

In the early morning hours of December 1, 1966, at 
approximately 8:40 a.m., Detective Lewis R. Harris, 
while on duty, was cruising in an unmarked police car 
with his partner, Detective John T. O’Brien (Tr. 6, 48- 
49). Detective O’Brien was driving; Detective Harris 
was sitting in the front seat on the passenger’s side of 
the vehicle (Tr. 6-7, 58). Proceeding east in the 900 
block of T Street Northwest, traveling a very slow rate 
of speed, Detective Harris observed appellant walking 
west on T Street carrying a black bag over his right 
shoulder “as if he... had a rifle.” (Tr. 7-8). Appel- 
lant was holding the bag and its contents in the manner 
in which a person of the military service would hold a 
rifle on his right shoulder, the palm of his right hand 
cupped under the bag where the stock of the shotgun 
was contained (Tr. 15, 23, 49-50, 61). To both officers 
it appeared that appellant was carrying a weapon in the 
black bag (Tr. 7-8, 28, 49-50, 68, 78) .” Detective O’Brien 
pulled the police cruiser over to the curb a few feet from 
where appellant was walking and Detective Harris got 
out, approached appellant and identified himself as a 
police officer (Tr. 9-10, 20). In response to Detective 
Harris’ inquiry as to what was in the bag, appellant 
answered “several poolsticks.” (Tr. 11-12, 20, 50). The 
black bag was situated on appellant’s shoulder so that 
a small transparent plastic window was facing outward 
enabling Detective Harris to see part of the bag’s con- 
tents (Tr. 12-18, 21, 50, 64). Spotting the barrel and 


1 Both officers were extremely experienced, Detective Harris 
having been with the Metropolitan Police Department for nearly 
twenty years and Detective O’Brien having been with the Depart- 
ment for twenty-five years (Tr. 48, 77). 
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side stock of a shotgun through this “little transparent. 
window,” Detective Harris remarked that he thought the 
bag was too short to contain poolsticks and asked appel- 
lant if he minded if he (Harris) looked in the bag (Tr. 
12-18, 21, 55). When appellant responded that he didn’t 
mind, Detective Harris asked him to walk over to the 
police cruiser, which was approximately seven feet from 
where they were standing, and to sit in the back seat 
(Tr, 22-24), Examining the contents of the bag and 
discovering a sawed-off shotgun, Detective Harris told 
appellant, who apparently had not entered the cruiser, 
to get into the police car and informed him that he was 
under arrest (Tr. 23-24, 31, 50, 64). 

Detective O’Brien drove directly to the Second Precinct 
(Tr. 16-17, 50). Upon arriving at the precinct, Detec- 
tive Harris and appellant got out of the car. While in 
the garage at the precinct, Detective Harris directed ap- 
pellant to place his hands on the wall of the garage and 
in the course of a search found a .32 caliber automatic 
Mauser pistol, loaded with seven live rounds of ammuni- 
tion, stuck “between the busom and belt of [appellant’s] 
trousers,” and three shotgun shells in appellant’s pockets 
(Tr. 16-17, 50). 


CONSTITUTIONAL PROVISION INVOLVED 


The Fourth Amendment of the United States Consti- 
tution provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures shall not be violated, and 
no warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


4 
SUMMARY OF ARGUMENT 


Appellant argues that he was arrested when initially 
confronted and asked by Detective Harris what was con- 
tained in the bag, that at this time Detective Harris had 
no reason to believe appellant was in possession of a 
sawed-off shotgun or other weapons. There is, however, 
nothing ipso facto unconstitutional in the police briefly 
detaining citizens on the street under circumstances not 
justifying an arrest for the purpose of a limited inquiry 
to explain suspicious conduct. Dorsey v. United States, 

U.S. App. D.C. , 872 F.2d 928 (1967); Green 
v. United States, 104 U.S. App. D.C. 28, 259 F.2d 180 
(1953), cert. denied, 359 U.S. 917 (1959). Under the 
circumstances here, we believe there was an ample basis 
for the police to investigate appellant’s apparent conceal- 
ment of a weapon through a reasonable on the street 
inquiry. See Keiningham v. United States, 113 U.S. App. 
D.C. 298, 307 F.2d 632 (1960), cert. denied, 371 USS. 
948 (1963). To argue, as appellant does, that this in- 
quiry amounted to an arrest ignores the realties of the 
situation. If neither party understood that an arrest had 
taken place at this point—which, we submit, was the 
case here—the law will not find the contrary. See Seals 
v. United States, 117 U.S. App. D.C. 79, 325 F.2d 1006 
(1963), cert. denied, 376 U.S. 964 (1964). 

Having briefly detained appellant and having made a 
reasonable inquiry, Detective Harris acquired informa- 
tion giving him probable cause to believe appellant was 
committing a crime in his presence. At this point there 
is no question but that Detective Harris could lawfully 
place appellant under arrest and make a search. While 
we think it clear that in this case the arrest preceded the 
search, we do not believe in a case such as this—where 
probable cause exists before the search is undertaken— 
that it makes a difference whether the arrest precedes 
the search or the search precedes the arrest, if the arrest 
and search are substantially contemporaneous. United 
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States v. Gorman, 355 F.2d 151, 160 (2d Cir. 1965), 
cert. denied, 384 U.S. 1024 (1966); United States v. 
Lucas, 360 F.2d 937, 988 (6th Cir. 1966); Busby v. 
United States, 296 F.2d 328, 331 (9th Cir., 1961); 369 
U.S. 876 (1962). We think the facts of this case are 
extremely similar to those in Keiningham v. United 
States, supra and that this case is controlled by Keining- 
ham. See also Dorsey v. United States, supra. 


ARGUMENT 


The sawed-off shotgun and .32 caliber automatic pistol 
found in appellant’s possession when appellant was 
apprehended by the police were seized pursuant toa 
lawful search. 


(Tr. 7-8, 9-18, 20-24, 49-50, 55, 64, 78) 


Appellant argues that he was arrested when initially 
confronted and asked by Detective Harris what was con- 
tained in the bag, that at this time Detective Harris had 
no reason to believe appellant was in possession of a 
sawed-off shotgun or other weapons, although the cireum- 
stances were such that the Detective could have had a 
reasonable suspicion to this effect. Arguing from this 
premise, he contends that all the items seized subsequent 
to the initial confrontation between Detective Harris and 
himself were improperly admitted in evidence by the 
court below. We think appellant’s argument is without 
merit. 

We take it that there is nothing ipso facto unconstitu- 
tional in the police briefly detaining citizens on the street 
under circumstances not justifying an arrest for the pur- 
pose of a limited inquiry to explain suspicious conduct.’ 


2 By arguing as we do, we do not foreclose the possibiilty that 
probably cause existed when Detective Harris initially confronted 
appellant. We believe, however, that it is clear that the arrest took 
place at a time subsequent to this initial confrontation making it 
unnecessary for us to sustain appellant’s brief on the street de- 
tention by showing that Detective Harris had information measur- 
ing up to probable cause. 


Dorsey v. United States, U.S. App. D.C. ——, 372 
F.2d 928 (1967); Brown v. United States, —— US. 
D.C. ——, 365 F.2d 976, 979 n. 4 (1966); Green v. 
United States, 104 U.S. App. D.C. 23, 259 F.2d 180 
(1958), cert. denied, 359 U.S. 917 (1959); Dixon v. 
United States, 111 U.S. App. D.C. 305, 296 F.2d 427 
(1961); Cotton v. United States, 371 F.2d 385, 391-92 
(9th Cir. 1967); Wilson v. Porter, 361 F.2d 412, 415 
(9th Cir. 1966); Busby v. United States, 296 F.2d 328, 
331 (9th Cir. 1961), cert. denied, 369 U.S. 876 (1962) ; 
United States v. Lewis, 362 F.2d 759 (2d Cir. 1966) ; 
United States v. Thomas, 250 F.Supp. 771, 779-85 (S.D. 
N.Y. 1966); United States v. Bonanno, 180 F.Supp. 71, 
78 (S.D.N.Y.), rev’d on other grounds sub nom., United 
States v. Bufalino, 285 F.2d 408 (2d Cir. 1960); People 
v. Rivera, 14 N.Y. 2d 441, 201 N.E. 32 (1964), cert. 
denied, 379 U.S. 978 (1965). Such authority was recog- 
nized at common law and, as the New York Court of 
Appeals recently noted, “is extensively treated both by 
statute and by judicial decision as a reasonable and nec- 
essary police authority for the prevention of crime and 
the preservation of public order.” See People v. Rivera, 
14 N.Y. 2d at 445-46, 201 N.E. 2d at 35 and the author- 
ities cited therein. Indeed, it was recognized and un- 
questioned by the Supreme Court in Rios v. United States, 
864 U.S. 258, 261-62 (1960). As Judge Kaufman said 
in United States v. Bonanno, supra at 78: “[E]very 
temporal restriction of absolute freedom of movement is 
not an illegal police action demanding suppression of all 
resultant evidence * * *. If that were the case, police 
investigation would be dealt a crippling blow, by impos- 
ing a radical sanction unnecessary for the protection of 
a free citizenry.” Thus, we start with the proposition 
that, because the need for effective and efficient law en- 
forcement far outweighs the slight inconvenience to the 
individual and the rather minor invasion of the individ- 
ual’s privacy, the authority for the police to detain citi- 
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zens briefly for the limited purpose of explaining suspi- 
cious conduct is well established.* 

We do not suggest that all pre-arrest detentions by the 
police are lawful. Those calculated to harrass with no 
legitimate end in view are not to be sanctioned. See 
United States v. Bonanno, supra at 80. But where there 
is a “founded suspicion . . ., some basis from which the 
court can determine that the detention was not arbitrary 
or harrassing,” the detention will ordinarily be upheld. 
Wilson v. Porter, 361 F.2d 412, 415 (9th Cir. 1966) ; 
See Dorsey v. United States, U.S. App. D.C. —-, 
372 F.2d 928 (1967). We recognize that a “founded 
suspicion” may be an elastic concept; that the permissive 
degree to which an officer may detain a citizen on grounds 
short of probable cause may be a function of the circum- 
stances which led to the detention. See United States v. 
Thomas, supra at 789-790. Circumstances which might 
support a brief on the street detention for the purpose 


3 Kelley v. United States, 111 U.S. App. D.C. 396, 298 F.2d 310 


(1961) is not to the contrary. There the defendant was convicted of 
being a transferee of non-taxpaid marihuana. At about 2:00 a.m. 
one morning, he was seen by officers seated at a lunch counter. The 
officers approached him, identified themselves and told him to come 
outside, that they wished to talk to him. Outside the restaurant 
the officers asked him what he had in his pockets. He replied 
“marihuana cigarettes.” The officers commanded him to take the 
marihuana out of his pocket, which he did, and then “placed” 
him under arrest. The Court held that since the seizing of the 
marihuana cigarettes was not pursuant to a lawful arrest, the 
cigarettes should not have been admitted in evidence. While there 
is language in the Court’s opinion which might support the thesis 
that an arrest occurred when the officers approached Kelley and 
asked him to step outside the restaurant, we think the case turned 
on a more fundamental point. The officers in Kelley had absolutely 
no basis to detain the defendant even for a limited inquiry, for 
the defendant was in no way acting suspiciously. Furthermore, 
it is clear that at the time they searched Kelley—that is, asked 
him what he had in his pockets—they lacked information sufficient 
to constitute probable cause. The fact is that Kelley was never 
arrested prior to the search but simply detained, questioned, and 
searched without any legitimate reason. For this reason and because 
cases such as Dorsey, (Melvin) Brown and Green, support such @ 
conclusion, we do not read Kelley as outlawing all pre-arrest deten- 
tions. 
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of a limited inquiry might not suffice when the detention 
goes beyond that which can be characterized as brief and 
expands in scope but fall short of arrest. The test, it 
seems to us, is one of reasonableness. Dorsey v. United 
States, supra at 930. 

Here, two detectives one having 19 years of police ex- 
perience, the other 25 years, observed appellant at 8:40 
a.m. on the morning of December 1, 1966, walking in 
the 900 block of T Street, Northwest, carrying a black 
bag over his shoulder “as if he . . . had a rifle in it.” 
(Tr. 7-8). To both officers it appeared appellant was 
carrying a weapon (Tr. 49-50, 78). The size and shape 
of the bag together with appellant’s posture supported 
their belief (Tr. 15, 28, 49-50). We think that at this 
point there was an ample basis for the officers to investi- 
gate the matter through a reasonable on the street in- 
quiry. See Dorsey v. United States, supra; Ellis v. United 
States, 105 U.S. App. D.C. 86, 264 F.2d 372, cert. de- 
nied, 359 U.S. 998 (1959) ; Keiningham v. United States, 
113 U.S. App. D.C. 295, 807 F.2d 632 (1962), cert. de- 
nied, 371 U.S. 948 (1968); People v. Thomas, supra; 
White v. United States, 222 A.2d 848 (D.C. Ct. App. 
1966). 

To argue, as appellant does, that Detective Harris, in 
briefly detaining him for the purpose of inquiring what 
was in the black bag, actually effected an arrest is to 
oversimplify the analysis and to ignore the realities of 
the situation. To be sure, there are some situations in 
which the briefest detention might constitute an arrest. 
See Coleman v. United States, 111 U.S. App. D.C. 210, 
295 F.2d 555 (1961), cert. denied, 369 U.S. 813 (1962) ; 
Henry v. United States, 361 U.S. 98 (1959). But this 
does not mean that all detentions, however brief and 
limited in scope, are arrests. We agree with Judge Kauf- 
man’s observations in United States v. Bonanno, supra 
at 77: 


One must never forget that this is a decision on the 
rights of individuals and the duties of government, 
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and not an abstract exercise in definition. In dealing 
with words there is always a temptation to allow 
them to be separated from their objective correla- 
tives in the everyday world, and to treat them as if 
they have, or ought to have, one single meaning, 
unaffected by the contexts in which they occur and 
divorced from the world of things and events which 
give them content and justification. 

“Arrest” is just such a word, not only because it 
is necessarily unspecific and descriptive of complex, 
often extended processes, but because in different 
contexts it describes different processes, each of 
which has built up, in both legal and common par- 
lance, sharply divergent emotional connotations. 


Assuming for the moment, however, that this case 
turns on a definition of arrest, we do not think it can 
be said that Detective Harris arrested appellant when 
he initially confronted him. Detective Harris simply ap- 
proached appellant, identified himself as a police officer 
and asked appellant what he had in the bag he carried 


on his shoulder (Tr. 9-10, 20). If “arrest” means taking 
a person into custody to answer for a crime 4_-which we 
think is the way a layman views arrest °—Detective Har- 
ris’ confrontation with appellant could hardly be termed 
an “arrest.” And if neither party understood that an 
arrest had taken place at this point—which, we submit, 
was the case here—the law will not find the contrary. 
See Seals v. United States, 117 U.S. App. D.C. 79, 325 
F.2d 1006 (1968), cert. denied, 876 U.S. 964 (1964). 
But putting aside the formulation of a definition of 
arrest, we believe Detective Harris was legally justified 


*See United States v. Bonanno, supra at 78. 


5 We think it is significant that a lay observer would not under- 
stand the initial confrontation between the detective and appel- 
lant to be an arrest, for we believe that the citizen is not only 
entitled to be protected from the unwarranted inconvenience and 
restraint on his liberty resulting from being taken to the station- 
house but that he is also entitled to be protected from the social 
stigma and embarrassment that may arise as a result of having 
others believe he was arrested. 
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in briefly detaining appellant and making a reasonable 
inquiry because the interests to be served by allowing 
such police conduct under the circumstances here far out- 
weigh the slight inconvenience and minimal invasion of 
privacy resulting to appellant. 

Having briefly detained appellant and having made a 
reasonable inquiry, Detective Harris, if he initially lacked 
probable cause to make an arrest, was not prohibited 
from acquiring information giving him probable cause to 
believe appellant committed or was committing a crime. 
Dorsey v. United States, supra; Keiningham v. United 
States, supra; Busby v. United States, 296 F.2d 328, 331 
(9th Cir. 1961), cert. denied, 369 U.S. 876 (1962). 

Appellant answered the detective’s inquiry stating that 
the bag contained “several poolsticks.” (Tr. 11-12, 20, 
50). The detective, observing that the bag was not the 
proper size to contain poolsticks, peered through a small 
transparent plastic window in the bag which was facing 
outward and saw part of a barrel and side stock of a 
shotgun (Tr. 12-13, 21, 50, 55, 64). At this point we 
think it is beyond debate that Detective Harris had prob- 
able cause to believe appellant had committed, indeed 
was committing, a crime. He then asked appellant if he 
minded if he looked in the bag (Tr. 12-18, 21, 55). When 
appellant responded that he did not mind, Detective Har- 
ris asked him to walk over to the police cruiser, which 
was a few feet away, and to sit in the back seat (Tr. 
22-24). We believe that at this point appellant was, in 
contemplation of law, placed under arrest, although the 
formal arrest followed the detective’s search. At this 
point appellant was no longer detained for the purpose of 
a limited inquiry but was in police custody because an 
officer reasonably believed that he was committing a 
crime in his presence. Under the circumstances, we think 
appellant must have understood as much. 

But even if appellant was not placed under arrest at 
this point, we do not believe in cases such as this, where 


ll 


probable cause exists before the search is undertaken, 
that it makes a difference whether the arrest precedes 
the search or the search precedes the arrest, if the arrest 
and search are substantially contemporaneous. As Judge 
Friendly noted in United States v. Gorman, 355 F.2d 
151, 160 (2d Cir. 1965), cert. denied, 384 U.S. 1024 
(1966) : 


We do not understand just what values would be 
served by a rule that would force the police to impose 
a justifiable restraint on the person as a condition 
to making a search which, if fruitless, might cause 
them to decide against it; on the other hand, if the 
search does lead them to make an arrest for which 
reasonable cause previously existed, the search would 
seem “incident to arrest,” United States v. Rabino- 
witz, 339 U.S. 56, 60, 70 S.Ct. 430, 94 L.Ed. 653 
(1950), in any normal use of language, and the 
dilemma of seeking “to justify the arrest by the 
search and at the same time to justify the search 


by the arrest,” Johnson v. United States, supra, 333 
U.S. at 16-17, 68 S.Ct. at 370, is obviously not 
presented. 


Similar considerations were noted by Justice Traynor 
writing for the Supreme Court of California in People 
vy. Simon, 45 Cal.2d 645, 648, 290 P.2d 531, 5383 (1955) : 


[Where the police officer has probable cause to 
search,] it has been held that it is not significant 
whether the search precedes or follows the arrest. 
[Citations]. Thus, if the officer is entitled to make 
an arrest on the basis of information available to 
him before he searches, and as an incident to that 
arrest is entitled to make a reasonable search of the 
person arrested and the place where he is arrested, 
there is nothing unreasonable in his conduct if he 
makes the search before instead of after the arrest. 
In fact, if the person searched is innocent and the 
search convinces the officer that his reasonable belief 
to the contrary is erroneous, it is to the advantage 
of the person searched not to be arrested. On the 
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other hand, if he is not innocent or the search does 
not establish his innocence, the security of his person, 
house, papers, or effects suffers no more from a 
search preceding his arrest than it would from the 
same search following it. In either case the impor- 
tant considerations are whether the officer had rea- 
sonable cause before the search to make an arrest 
and whether the search and any seizures incident 
thereto were or were not more extensive than would 
reasonably be justified as incident to an arrest. 
{Citations]. 


See United States v. Lucas, 360 F.2d 937, 9388 (6th Cir. 
1966) ; Lovelace v. United States, 357 F.2d 306, 310 (5th 
Cir. 1966); Holt v. Simpson, 340 F.2d 858, 856 (7th 
Cir. 1965); Fernandez v. United States, 321 F.2d 283, 
287 n. 8 (9th Cir. 1963); Busby v. United States, supra 
at 332. 

It seems to us that the circumstances of this case come 
squarely within the holding of this Court’s decision in 
Keiningham v. United States, 113 U.S. App. D.C. 295, 
307 F.2d 632 (1962), cert. denied, 371 U.S. 948 (1963). 
In Keiningham, an experienced police official, Chief Lay- 
ton (then Deputy Chief of the Gaming Squad) observed 
Keiningham alighting from a cab carrying a large brown 
briefease. Keiningham was known to Layton as a fre- 
quent violator of the District’s gaming laws. Keiningham 
and Layton passed on the street and Layton, turning 
back, observed that Keiningham had situated himself be- 
tween the show windows of a book store and no longer 
had the brief case in his hand. Layton walked back to 
Keiningham and saw the briefcase placed on the side- 
walk a few feet away. Layton inquired of Keiningham 
about the briefcase who denied ever possessing it. At 
Keiningham’s suggestion Layton examined it and found 
that it contained “numbers” paraphenalia. He then 
placed Keiningham under arrest. Dismissing the appeal 
as frivilous, the Court said (113 U.S. App. D.C. at 296, 
307 F.2d at 633): 
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Against the background of there undisputed facts 
it is clear (1) that the circumstances warranted the 
officer in making some inquiry about the ownership 
of the briefcase which was being abandoned in the 
presence of the officer, (2) that no arrest was made 
when the questions were asked, (3) that in view of 
appellant’s denial of ownership or knowledge of the 
briefcase, which the officer had seen in his hands 
moments before, the officer’s personal observations 
warranted, if not compelled, further inquiry, (4) 
that, in any event, the officer was justified in accept- 
ing appellant’s suggestion that he “examine it,” (5) 
that the officer’s observation of the contents disclosed 
the commission of a crime, and appellant’s possession 
of those materials implicated him directly and pro- 
vided abundant probable cause for immediate arrest 
at that point. [Citations]. 


See also Dorsey v. United States, —— U.S. App. D.C. 
——, 372 F.2d 928 (1967). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RoperT K. WEBSTER, 
Assistant United States Attorneys. 


JOEL M. FINKELSTEIN, 
Special Attorney 
to the United States Attorney. 
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